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~ MINISTRY OF FiNANCE
(Department of Revenue)
NOTIFTCATION
New Delhi, the 2Ist Aprl, 1993

INCOME-TAX

G.S.R. 356(E).—Whereas the annexed Conven-

tion between the Government of the Republic of

India and the Kingdom of Spain for the avoidance

of double taxation and the prevention of fiscal eva-

sions with respect to taxation income and on capi-

tal has entered into force on 12th January, 1995

after the exchange of instruments of Ratification

as required by paragraph 2 of Article 30 of the
said Convention;

Now, therefore, in cxercise of the powers con-
ferred by section 90 of the Income-tax Act, 1961
(43 of 1961), the Central Government hereby
directs that all the provisions of the said Conven-
tion shall be given effect to in the Union of India.

CONVENTION
BETWEEN THE

REPUBLIC OF INDIA
AND THE
KINGDOM OF SPAIN
FOR THE AVOIDANCE OF DOUBLE
TAXATION AND THE PREVENTION
OF FISCAL EVASION
WITH RESPECT TO TAXES ON INCOME
AND ON CAPITAL

The Government of the Republic of India and
the Government of the Kingdom of Spain desiring
to conclude a Convention for the Avoidance of
Double Taxation and the Przvention of Fiscal Eva-
sion with respect to Taxes on Tncome and on Capi-
tal have agreed as follows :

Article 1
PERSONAL SCOPE

This Convention shall apply to persons who are
residents of one or both of the Contracting States.

Article 2
TAXES COVERED

1. This Convention shall apply to taxes on in-
come and on capital imposed on behalf of a Con-
tracting State irrespective of the manner in which
they are levied.

2, There shall be regarded as taxes on income
and on capital all taxes imposed on total income,

~ on total capital, or on elements of income or of

capital, including taxes on gains from the aliena-
tion of movable or immovabi: property, taxes on
the total amounts of wages or salarics paid by en-
forprises. ax well as taxes on wapital appreciation

3. The existing taxes to which the Convention
shall apply are in particular :—
(a) in Spain:

(1) The Income Tax on Individuals (el
fmpuesto sobre la Rentu de las Per-
sonas Fisicas);

(ii) The Corporation Tax (¢l lmpuesto
sobre Sociedades):

(itiiy The Capital Tax (el Tmpuesto sobre
el Patrimonio); _
(hereinafter referred to as  “Spanish

Tax™).
{(b) in India :

(1) The income tax including any sur-
charge thercon;

(11) The surtax:; and

(ii1) The wealth-tax (liereinafter referred to
as “Indian tax™} .

4. This Convention shall also apply to any iden-
tical or substantially similar taxes which are im-
posed after the date of signature of this Conven-
tion in addition to, or in place of the existing
taxes. The competent anthorties of the Contract-
ing States shall notify to each other any significant
changes which have been made in their respective
taxation laws.

Article 3
GENERAL DEFINITIONS

1. In this Convention. unless the context other-
wise requires -~

(a) the term “Spain” means the territury of
Spain and includes the territorial sea
and airspace above it. Tt also includes
any other maritime zene in which Spain
has sovereign rights, other rights and
jurisdiction. according (o ‘he Spanish law
and in  accordance with international
law:

(b the term “Tndin” means the territory of
India and includes the territorial sea and
airspace above it. It aiso  includes any
other maritime zone in which India has
sovereign rights, other rights and juris-
dictions, according to the Indian Law
and in  accordance with international
Taw;
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(¢) the terms “a Contracting itate” and “the
other Contracting State” mean Spain or
India as the context requires;

(d) the term “tax” means “Indian tax” or
“Spanish tax”, as the context requires;

(e) the term “person” includes an individual,
a company, any other body of persons or
any other entity which is treated as a
taxable unit under the taxation laws in
force in the respective Contracting State;

(f) the term “company” mean any body cor-
porate or any entity which is treated as
a company or body corporate under the
taxation laws in force in the respective
Contracting State;

(2) the terms “enterprise of a Contracting
State” and “~nterprise of the other Con-
tracting State” maan, respectively, an
enterprise carried on by a resident of a
Contracting State and an cnterprise car
ried on by a resident of the other Con-
tracting State;

(h) the term “national” means :

(i) any individuil possessing the nationa-
lity of a Contractin:g Stute,

(ii) any legal person, partnership and asso-
ciation deriving its status as such from
the law in force in a Contracting
State;

(i) the term “international traffic” means any
transport by a ship or aircraft operated
by an enterprise of a Contracting State
except when the ship or aircraft is ope-
rated solely between places in the other
Contracting State;

(j) the term “competent authority” means :

(i) in the case of Spain, the Minister of
Economlic and Finance or his authorized
representative.

(ii) in the case of India, the Central Gov-
ernment in the Ministry of Finance
(Department of Revenue) or its autho-
rised representative,

2. In the application of this Convention by a
Contracting State, any termu not defined therein
shall, unless the context otherwisc requires, have
the meaning which it has under the law of that
Contracting State relating to the taxes which are
the subject of this Convention.

Article 4
RESIDENT

1. For the purposes of this Convention, the
term “resident of a Contracting State” any person

928 GI/95—3

who, under the laws of that State. is liable to taxa-
tion thercin by reason of his domicile, residence,
place of management or any other criterion of
similar nature. But this term does not include any
pzrson who is liable to tax in that State in respect
only of income from socurces in that State, or
capital situated therein.

2. Where by reason of the provisions of para-
graph 1 an individual is a resident of both Con-
tracting States, then his status shall be determined
in accordance with the following rules :—

(a) He shall be deemed to be a resident of
the Contracting State to which he has a
permanent home available - him. If he
has a permanent home available to him
in both Contracting States, he shall be
deemed to be a resident of the Contract-
ing State with which his personal and
economic relations are closer (centre of
vital interests).

(b) If the Contracting State in which he has
his centre of vital interests cannot be
determined, or if he has not a perma-
nent home available to him in either
Contracting State, he shall be deemed to
be a resident of the Contracting State in

which he has an habitual abode,

(¢) If he has an habitual abode in both Con-
tracting States or in neither of them, he
shall be deemed to be a resident of the
Contracting State of which he is a
national.

(d) If he is a national of both Contracting

States or of neither of them, the compe-

tent authorities of the Contracting States

shall settle the question by mutual agree-
ment.

3. Where by reason of the provisions of para-
graph 1 a person other than an individual is a
resident of both Contracting States. then it shall he
deemed to be a resident of the Contracting State

in which its place of effective managem~nt is situat-
ed.

Article 5

PERMANENT ESTABLISHMENT

1. For the purposes of this Convention, the term
“permanent establishment” means a fixed place of
business through which the business of an enter-
prise is wholly or partly carried on.

2. The term “permanent establishment” inclu-
des specially :—

(a) a place of management;
(b) a branch;
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(¢) an office;
(d) a factory;
(e) a workshop;

(f) a mine, an oil or gas wcl}, a quarry or
any other place of extraction of natural
resources;

(g) a warehouse in relation to a person pro-
viding storage facilities for others;

(h) a farm, plantation or other place where

agriculture, forestry, plantation or relat-

ed activities are carried on;

(i) a premises used as a sales outlet;

(j) an installation or structure used for the
exploration or exploitation of natural
resources, but only if so used for a period
of more than three months;

(k) @ building site or construction, installa-
tion or assembly prject or supervisory
activities in connection therewith, where
such site, project or activities ( together
with other such sites, projects or activi-
ties, if any) continue for a period of more
than six months in any twelve month
period, or where such project or super-
visory activity, being incidental to the
sale of machinery or equipmnt, contin-
ues for a period not exceading six montns
and the charges payable for the project
or supervisory activity exceed 10 per
cent of the sale price of the machinery
and equipment:

Provided that, for the purpose of this para-
graph an enterprise shall be deemed to
have a permanent establishment in a
Contracting State and to carrv on busi-
ness through that permanent establish-
ment if it provides services or facilities
in connection with or supplies plant and
machinery on hire used or to be used
in, the prospecting for, or extraction or
production of mineral oils in the State if
the activities continue for a period of
more than thirty days in any twelve
month period,

3. Notwithstanding the preceding provisions of
this Article, the term “permanent establishment™
shall be deemed not to include: —

(a) the use of facilities solelv for tha purpose
of storage or display of goods or mer-
chandise belonging to the enterprise;

(b) the maintenance of a stock of goods or
merchandise belonging to the enterprise

solely f?)r the purpose of storage or dis-
play;

(c) the maintenance of a stock of goods or
merchandise belonging to the enterprise
solely for the purpose of processing by
another enterprise;

(d) the maintenance of a fixed place of busi-
ness solely for the purpose of purchasing
goods and merchandise, or of collecting
information for the enterprisc;

(e) the mainteuance of a fixed place of busi-
ness solely for the purpose of advertis-
ing, for supply ‘of information, for scien-
tific research or for similar activities
which have a preparatory or auxiliary
character, for the enterprise.

4. Notwithstanding the provisions of paragraphs
1 and 2, where a person-other than an agent of an
independent status to whom paragraph 5 applics—
is acting in a Contracting State on behalf of an en-
terprise of the other Contracting State that enter-
prise shall be deemed to have a permanent estab-
lishmznt in the first-mentioned State, if:— :

(a) he has and habitually exercises in that
State an authority to conclude contracts
on behalf of the enterprise, unless his
activities are limited to the purchase of
goods of merchandise for the enterprise;

(b) he has no <ich anthority, but habitually

maintains in the first-mentioned State a

stock of goods or merchandise from

which he regularly delivers goods or mer-
chandise on behalf of the enterprise.

5. An enterprise of a Contracting State  shall
not be deemed to have a permanent establishment
in the other Cntracting State wearely because it
carries on business in that other State through a
broker. general commission agent or anv  other
agent of an indepsndent status. provided that such
persons are acting in the ordinary course of their
agent are devoted wholly or almost whollv on he-
half of that enterprise itself or no behalf of that
enterprise and othar enterprises controlling, con-
trolled b, or subiect tn the same common control.
as that enternrise, he will not be considered an

agent of an indevendent status within the meaning
of this paragraph.

6. The fact that a companv which is a resident
of a Contractine State controls or is controlled hy
a comnanv which  ic a racident of the ather Cron.
tractine State. or which caries on business in that
n.ther State (vwhether throneh g narmanent estahb.
lishment or ctherwise), shall not of itself consti-

tute either company a permanent =stablishment of
the other.
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Article 6
INCOME FROM IMMOVARBLE PROPERTY

L. income derived by a resident of a Contract-
ing State from immovable property (including in-
come from agriculture or forestry) situated in the
other Contracting State may be taxed in that other
State.

2. The team “immovable property” shall have
the meaning which it has under the law of the Con-
tracting State in which the property in ques. . m is
situated. The term shall in any case include pro-
perty accessory to immovable property, usufruct of
immmovable property and rights to vartuble or fixed

payments as consideration for the working of, or

the right to work, mineral deposits, sources and
other natural resources, Ships, boats and aircraft
shall not be regurded as immovable property.

3. The provmsions of paragraph 1 shall also
apply to income derived from the direct use, lett-
ing or use in any other form of immovable pro-
perty.

4. The provisions of paragraphs 1 and 3 shall
also apply to the income from immovable pro-
‘pertv of an enterprire and to income from immov-
able property uscd for the pertormance of inde-
pendent personal services.

-

Article 7
BUSINESS PROFITS

1. The profits of an enterprise of a Contracting
State shall be taxable only in that State unless the
enterprise carries on business in the other Con-
tracting State through a permanent establishment
situated therein, If the enterprise carries on busi-
ness as aforesaid, the profits of the enterprise may
be taxed in the other State but only so much of
them as is attributable to (a) that permanent estab-
lishment; (b) sales in that other State of goods or
merchandise of the same or similar kind as those
sold through that permanent establishment; or
(c) other business activities carried on in that other
State of the same or similar kind as those effected
that permanent establishment.

2. Subject to the provisions of paragraph 3,
where an enterprise of a Contracting State carries
on business in the other Contracting State through
a permanent establishment situated therein, there
shall in each Contracting State be attributed to that
permanent establishment the profits which it might
be expected to make if it were a distinct  and
separate enterprise engaged in the same or similar
activities under the same or similar conditions and
dealing wholly independently with the enterprise
of which 1t is a permanent establishment.

3, In the determination of the profits of & per-
manent establishment, there shall be allowed as

deductions expenses which are incurred for  the
purposes of the permanent ¢stablishment, including
executive and general administrative expenses, re-
scarch and development cxpenses, interest —and
other simular expenses so incurred, whettier in the
State in which the permanent establishment is
situated or elsewhere, in accordance with the pro-
visions of and subject to the limitations of the
taxation laws of that State. However, no such de-
duction shall be allowed in respect of amounts, if
any, paid (otherwise than towards reimbursement
of actual expenses) by the permanent establishment
to the head office of the enterprise or any of its
other offices, by way of royalties, tees or  other
similar payments in return for the use of patents,
know-how or other rights, or by way of commis-
sion or other charges, for specific services performed
or for management, or, except in the case of a
banking enterprise, by way of interest on moneys
lent to the permanent establishment. Likewise, no
account shall be taken, in the determination of the
profits of a permanent establishment, for amounts
charged (otherwise than towards reimbursement of
actual expenses), by the permanent establishment
to the head office of the enterprise or any of its
other offices, by way of royalties, fees or  other
similar payments in return for the use of patents,
know-how or other rights, or by way of commission
or other charges for specific services performed or
for management, or, cxcept in the case of a
banking enterprise, by way of interest on moneys
lent to the head office of the enterprise or any of
its other offices.

4. No protits shall be attributed to a permanent
establishment by reason of the mere purchasc by
that permunent establishment of goods or mer-
chandise f[or the enterprise.

5. For the purposes of the preceding paragraphs,
the prufits to be attributed to the permaneint estab-
lishmenc shall be determined by the same mehod
year by year unless there is good and  sufficient
reason to the contrary.

6. Where profits include items of income which
are dealt with separately in other Articles of this
Conventinon, then the provisions of those Articles
shall not be affected by the provisions of this
Article.

Article 8

AIR TRANSPORT

1 Proiits derived by an enterprise of 1 Contrac-
ling State from the operation of aircraft in  inter-
vattonal traffic shall be taxable only in that State.

2. The provisions of parageapa 1 shall  alko
apply (o profit, from the participztion in a pool a
joint business or an international operating agency.

3. The term “operation of aircraft’” shall mean
business of transportation by air of passengers, mail
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livestock or goods carried on by the owners o1
lessees or characters of aircraft, including the sale
of tickets for such transportation on behalf of
other enterprises, the incidental lease of aircraft
and any other activity directly connected with such
transportation.

Article 9
SHIPPING

1. Profits derived by an enterprise of a Contrac-
ting State from the operation of ships in interna-
tional traffic shall be taxable only in that State.

2. The provisions of paragraph 1 shall also
apply to profits from the participation in a pool, a
joint business or an international operating agency
engaged in the operation of ships.

3. For the purposes of this Article, profits de-
rived from the operation of shups iaclude profits
from the use, maintenance or rental of containcrs
(including trailers and related equipment tcr the
transport of containers) in  connection with the
transport of goods or merchandise in international
traffic.

Article 10
ASSOCIATED ENTERI'RISES
Where

(a) an enterprise of a Contracting State
participates directly or indirectly in the
management, control or capital of an
enterprise of the other Contracting State,
or

(b) the same persons participate, directly or
indirectly in the management, control or
capital of an enterprise of a Contracting
State and an enterprise of the other
Contracting State,

and in either case conditions are made or imposed
between the two enterprises in their commercial
or financial relations which differ from those which
would be made between independent enterprises,
then any profits which would, but for those con-
ditions. have accrued to one of the enterprises but,
by reason of those conditions, have not so accrued,
may be included in the profits of that enterprise
and taxed accordingly.

Article 11
DIVIDENDS

1. Dividends paid by a company which is a
res'd=nt of a Contracting State to a resident of the
other Contracting State may be taxed in that other
State.

2. However, such dividends may also be taxed
in the Contracting State of which the company
paying the dividends is a resident and according to
the laws of that State, but if the receipient is the
beneficial owner of the dividends the tax so
charge shall not exceed 15 per cent of the gross
amount of the dividends.

This paragraph shall not affect the taxation of
the company in respect of the profits out of which
the dividends are paid.

3. The term *“dividends” as used in this Article
means income from shares or other rights, not
being debt-claims, participating in profits, as well
as income from other corporate rights which is
subjected to the same texation treatmeni as in-
come from shares by the laws of the State of which
the company making the distribution is a resident.

4. The provisions of paragraphs 1 and 2 shall
not apply 1t the beneficial owner of the dividenc.,
being a resident of a Contracting State, carries (n
busiuess in the other Contracting State of which the
company paying the dividends is a resident, through
a permanent establishment sitvated therein, or
performs in that other State independent personal
services from a fixed base situated therein, and the
holding in respect of which the dividends are paid
is effectively connected with such permanent es-
tablishment or fixed base. In such case the pro-
visions of Article 7 or Article 15, as the case may
be, shall apply.

5. Where a company which is a resident of a
Contracting State derive profits or income from the
other Contracting State, that other State may not
impose any tax on the dividends paid by the com-
pany except insofar as such dividends are paid to
a resident of that other State or insofar as  the
holding in respect of which the dividends are paid
is effectively connected with a permanent establish-
ment or a fixed base situated in that other State,
notr subject the company’s undistributed profits to
a tax on the company’s undistributed profits, even
if the dividends paid or the undistributed prefits
consist wholly or partly of profits or income arising
in such other State.

Article 12
INTEREST

1. Interest raising in a Contracting State and
paid to a resident of the other Contracting State
may be taxed in that other Stale.

2. However, such interest may also be taxed in
the Contracting State in which it arises and accor-
dineg to the laws of that State, but if the recipient
is the beneficial owner of the interest the tax so
charred shall not exceed 15 per cent of the gross
amount of the interest.
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5 3. Notwithstanding the provisions of paragraph

(@) interest arising in a Contracting State shall
be exempt trom tax in that State pro-
vided it is derived and beneficially owned
by :

(i) the Government a political sub-division
or a local authority of the other Con-
tracting State; or

(ii) the Ceatral Bank of the other Con-
tractiag State ;

(b) interest arising in a Contracting State
shall be exempt from tax in that Con-
tracting State to the extent approved by
the Government of that State if it is
derived and beneficially owned by any

rson [(other than a person referred to
in sub-paragraph (a)] who is a resident of
the oticr Contracting State provided that
the tyansaction giving rice to the debt-
claim has been approved in this regard
by the Government of the first-men-
tioned Contracting State.

4. The term “interest” as used in this Asticle
means income s;1om debt-claims of every kind,
whelner or not uecured by mortgage and whether or
‘not carrying a right to participate in the debtor’s
profits, and in particular, income from government
securitise and income from bonds or debentures,
including premiums and prizes attaching to such
securities, bonds or debentures. Penalty charges for
late payment shall not be regarded as interest for
the purpose of this Article.

5. The provisions of paragraphs 1 and 2 shall
not apply if the beneficial owner of the interest,
being a resident of a Contracting State, carries on
busmess in the other Contracting State in which
the interest arises, through a permanent establish-
ment situated therein, or performs in that  other
State independent personal services from a fixed
base situated therein, and the debt-claim in respect
of which the interest is paid is eflectively connected
with such permanent establishment or fixed base.
In such case the provisions of Arlicle 7 or Article
15, as the case may be, shall apply.

6. Interest shall be deemed to arise in a Con-
tracting State when the payer is that State itself,
a political subdivision, a local authority or a resi-
dent of that State, Where, however, the person
paying the interest, whether he is a resident of a
Contracting State or not, has in a Contracting State
a permanent establishment or a fixed base in
connection with which the indebtedness on which
the interest is paid was incurred, and such interest
is borne by such permanent establishment or fixed
base. then such interest shall be deemed to arise in
the Contracting State in which the permanent es-
tablishment or fixed base is situated.

—

7. Where, by reason of a special relationship
between the payer and the beneficial owner er
between both of them and some other person, the
amount of the interest, having regard to the debt-
claim for which it is paid, exceeds the amount
which would have been agreed upon by the payer
and the beneficial owner in the absence of such
relationship, the provisions of this Article shall
apply only to the last-mentioned amount. In such
case. 1he cxcess part of the payments shall remain
taxable according to the laws of each Contracting
State, due regard being had to the other provisions
of this Convention.

Article 13

ROYALITIES AND FEES FOR 1ECENICAL
SERVICES

1. Royulties and fees for technical services ari-
sing in a Contracting State and paid to a resident
of the other Contracting State may be taxed in that
other State.

2. However, such royalties and fees for techni-
cal services may also be taxed in the Contracting
State in which they arise and according to the law
of that State, but if the recipient is the beneficial
owner of the royalties or fees for technical ser-
vices the tax so, charged shall not exceed.

(1) in the case of royalties relating to the
payments for the use of, or the right to
use, industdal commercial or scientific
equipment, 10 per cent of the pross
amount of the royalties;

(i) in the case of fees for technical services
and other royalties, 20 per cent of the
gross amount of fees for techmical ser-
vice or royalties.

3. The term “royalties” as used in this Article
means payments of any kind received as a consi-
deration for the use of, or the right to use, any
copyright of literary, artistic or scientific work, in~
cluding cinematographic films or films or tapes
used for radio or television broadcasting, any
patent, trade mark, design or model, plan, secret
formula or process, or for the use of, or the right
to use, industrial, commercial or scientific equip-
ment, or for information concerning industrial,
commercial or scientific experience,

4. The term “fees for technical services” as
used in this Article means payments of any kind
to any peison other than payments to an employee
of the person making the payments and to any in-
dividual for independent personal services men-
tioned in Article 15 (Indcpendent Personal — Ser-
vices), in consideration for the services of a tech-
nical or consultancy nature, including the provi-
sion of services of technical or other personnel.
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3. The provisions of paragraphs 1 and 2 shall
not apply if the beneficial owner of the royalties
or fecs for technical services, being a resiaent of a
Contracling State, carries on business in the other
Contracting State in which the royalties or fees for
echnical services arise, through a permanent es-
tablishment situated therein, or performs in that
other State independent personal services from a
fixed base situated therein, and the right, property
or contract in respect of which the royalties or fees
for techincal services are paid is eflectively con-
nected with such permanent cstablishient or fixed
base. In such case, the provisions of Article 7 or
Article 15, as the case may be, shall apply.

6. Royalties and fees for technical services shall
be deemed to arise in a Contracting State when
the payer is that State itself, a political subdivision,
a local authority or a resident of that State.
Where, however, the person paying the royaltics
or fees for technical services whether he is a resi-
dent of a Contracting State or not, has in a Con-
tracting State a permanent establishment or fixed
base in connection with which the liability to pay
the royalties or fecs for technical szrvices — was
incurred, and such royalties or fees for technical
serveies are bome by such permanent establishment
or fixed base, then such royalties or fees for tech-
nical services shall be deemed to arise in the State
in which the permanent establishment or fixed base
is situated.

7. Where, by reason of a special rclationship
between the payer and the beneficial owner or
between both of them and some other person,
the amount of the royalties or fees for technical
services paid, exceeds the amount which would
have been paid in the absence of such relationship,
the provisions of this Article shall apply only to the
last-mentioned amount. In such case, the excess
part of the payments shall remain taxable accor-
ding to the laws of each Contracting State, due
regard being had to the other provisions of this
Convention.

Article 14
CAPITAL GAINS

1. Gains derived by a resident of a Contracting
State from the alienation of immovable property, re-
ferred to in article 6, and situated in the  other
Contracting State may be taxed in that other State.

2. Gains from the alicnation of movable property
forming part of the business property
of a permanent establishment which an enterprise
of a Contracting State has in the other Contracting
State or of movable property pertaining to a fixed
base available to a resident of a Contracting State
in the other Contracting State for the purposc cf
performing independent personal services, including
such gains from the alienation of such a permanent
establishment (alone or together with the whole

enterprise) or of such fixed base, may be taxed in
that other State.

3. Gains from the alienation of ships or aircraft
operated in international traffic or of movable pro-
perty pertaining to the operation of such ships or
aircraft shall be taxable only in the Contracting
State of which the alienator is a resident.

4. Gains from the alienation of shares of the
capital stock of a company the property of which
consists, directly or indirectly, principally of immov-
able property situated in a Contracting State may
be taxed in that State.

5. Gains from the alienation of shures of the
capital stock of a company forming part of a parti-
cipation of at lcast 10 per cent in accompany which
is a resident of a Contracting State may be taxed
in that Contracting State.

6. Gains from the alientation of any property
other than that mentioned in paragraphs 1, 2, 3, 4
and 5 shall be taxable only in the Contracting State
of which the alienator is a resident.

Article 15
INDEPENDENT PERSONAL SERVICE

1. Income derived by a resident of a Contracting
State from the performance of professional services
or other indepcndent activities of a similar charac-
ter shall be taxable only in that State except in the
following circumstances when such income may
also be taxed in the other Contracting State:

(a) if he has a fixed basc regularly available
to him in the other Contracting State for
the purpose of performing his activities;
in that case, only so much of the income
as is attributable to that fixed base may
be taxed in that other State; or

(b) if his stay in the other Contracting State
is for a period or periods amounting to
or exceeding in the aggregate 183 days
in the relevant “taxable year”; in that
case, only so much of the income as is
derived from his activities performed in
that other State may be taxed in that
other State.

2. The term professional services” includes in-
dependent scientific, literary, artistic, educaitonal
or teaching activities, as well as the independent ac-
tivities of physicians, surgeons, lawyers, engineers,
architects, dentists and accountants,

Article 106
DEPENDENT PERSONAL SERVICES
1. Subject to the provisions of Articles 17, 18,

19, 20, 21 and 22, salaries, wages and other
similar remuneration derived by a resident of a
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Contracting State in respect of an employment
shall be taxable only in that State unless the em-
ployment is exercised in the other Contracting
State. If the employment is so exercised, such re-
muneration as is derived therefrom may be taxed
in that other State.

2. Notwithstanding the provisions of paragraph
1, remuneration derived by a resident of a Con-
tracting  State in respect of an employment
exercisd in  the other Contracting State
shall be taxable only in the first-mentioned State
if; o
(a) the recipient is present in the other State
for a period or periods not exceeding
in the aggregate 183 days in the rele-

vant “taxable year”, and

(b) the remuneration is paid by, or on behalf
of, an employer who is not a resident of
the other State; and

(¢) the remuneration is not borne by a per-
manent establishment or a fixed base

which the employer has in the other
State. I

3. Notwithstanding the preceding provisions of
“this Article, remuneration derived in respect of an
employment exercised abroad a ship or aircraft
operated in international traffic, by an enterprise
‘of a Contracting State may be taxed in that State.

Article 17
DIRECTORS' FEES

Directors’ fees and similar payments derived by
a resident of a Contracting State in his capacity as
a member of the board of directors of a company
which is a resident of the other Contracting State
may be taxed in that other State.

Article 18
ARTISTES AND ATHLETES

1. Notwithstanding the provisions of Articles
15 and 16, income derived by a resident of a
Contracting State as an cntertainer. such as
theatre motion picture, radio or television artiste,
or a musician, or as an athlete. from his personal
activities as such exercised in the other Contract-
ing State, may be taxed in that other State.

2. Where income in respect of personal activi-
ties exercised bv an entertainer or an athlete in his
capacity as such accrues not to the entertairer or
athlete himself but to another person. that mcome
may, notwithstanding the provisions of Articles 7.
15 and 16, be taxed in the Contracting State in
which he activities of the entertainer or athlete are
cxercised.

3. Notwithstanding the previsions of naragranbs
1 and 2, income derived bv an entertainer or an
athlete who is a resident of a Contracting State

e

from his personal activities as such exercised in the
other Contracting State, shall be taxable only in
the first-menticned Contracting State, if the acti-
vities in the other Contracting State are supported
wholly or substantially from the public funds of
the first mentioned Contracting State, including any
of its political subdivisions or local authorities.

Article 19
PENSIONS

Subject to the provisions of paragraph 2 of Arti-
cle 20, pepsions and other similar remuneration
paid to a resident of a Contracting State in consi-
deration of past employment shall be taxable only
in that State.

Article 20

REMUNERATION AND PENSIONS IN
RESPECT OF GOVERNMENT SERVICE

1. (a) Remuneration, other than a pension, paid
by a Contracting State or a political sub-
division or a local authority thereof to
an individual in respect of services ren-
dered to that State or subdivision or
authority shall he taxable only in that
State.

(b} However, such remuneration shall be
taxable only in the other Contracting
State if the services are rendered in that
other State and the individual is a resi-
dent of that State who :

() is a national of that State; or

(i) did not become a resident of that
State solely for the purpose of render-
ing the services.

2. (a) Any pension paid by, or out of funds
created by, a Contracting State or a
political subdivision or a local authority
thercof to an individual in respect of
services rendered to that State or sub-
division or authority shall be taxable
only in that State.

() However, such pension shall be taxable
only in the other Contracting State if
the individual is a resident of, and a
national of, that other State.

3. The provisions of Articles 16, 17 and 19 shall
apply to remuneration and pensinns in respect of
services rendered in connection with a business
carried on by a Contracting State or a political
sub-division or a local autherity thereof.

Article 21

STUDENTS

Pavments which a student or business apprentice
who is ot was immediately hefore visiting a Cont-
vecting State a rzsident of the other Contracting
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State and who is present in the first-mentioned
State solely for the purpuse of his education or
training receives for the purpose of his mainte-
nance, education or training shall not be taxed in
that State, provided that such payments arise from
sources outside that State.

Article

PAYMENT RECEIVED BY PROFESSORS,
TEACHERS AND RESEARCH SCHOLARS

1. A professor or teacher who is or was is or
was a resident of one of the Contracting Statcs
immediately before visiting the other contracting
state for the purpose of teaching or engaging in
research, or both, at an officially recognised uni-
versity, college, school or other imstitution In
that other state on any remuneraion for such each-
ing or research for a period not exceeding two years
from the date of his arrival in that other state.

2. This Article shall not apply to income from
research if such research is undertaken not in the
general mterest but primariy for the private bene-
fit of a specific person or persons.

Article 23
OTHER INCOME

1. Subject to the provisions of paragraph 2,
items of income of a rcsident of a Contracting
State, wherever arising, which are not expressly
dealt within the foregoing Articles of this Con-
vention, shall be taxable only in that Contracting
State.

2. The provisions of paragraph 1 shall not apply
to income, other than income from immovable pro-
perty as defined in paragraph 2 of Article 6, if the
recipient of such income, being a resident of a
Contracting State carries on business in the other
Contracting State through a permanent establish-
ment situated therein, or performs in that other
State indepepndent personal services from a fixed
base situated therein, and the right or property in
respect of which the income is paid is effectively
connected with such permanent establishment, or
fixed base. Tn such a case the provisions of Article
7 or Article 15, as the case may be, shall apply.

3. Notwithstanding the provisions of paragraph
1 and 2, items of income of a resident of a Cont-
racting state not dealt with in the foregoing Arti-
cles of this Convention, and arising in the other

Contracting State may be taxed in that other
State.

Article 24

CAPITAL

1. Capital represented by immovable propetty
referred to in Article 6. owned by a resident of a
Contracting State and situated in the other Cont-
racting State, may be taxed in that other State.

2. Capial represented by movable property
forraing part of the business property of a perma-
nent establishment which an enterprise of a Cont-
racting State has in the other Contracting State or
by movable property pertaining to a fixed base
available to a resident of a Contracting state in the
other Contracting State for the purpose of perform-
ing independent personal services, may be taxed in
that other State.

3. Capital represented by ships or aircraft, ope-
rated in international trafiic or by movable pro-
perty pertaining to the operation of such ships or
aircraft shall be taxable only in the Contracting
State of which the enterprise operating such ships,
aircraft or property is a resident.

4, Capital represented by shares of the capital
stock of a company the propertv cf which consists,
directly or indirectly, principallv  of immovable
pronetty situated in Contracting State may be tax-
ed in that State.

5. Capital represented by she s of the capital
stock of a company which is a r-<ident of a Con-
tractine State representing a ~octicipation of at
least 10 per cent in the capital rtock of that com-
pany may be taxed in that Cort-acting State.

€. All other elements of capital of a resident of
a Contracting State shall be tazable only in that-
Contracting State.

' Article 25
ELTMINATION OF DGUBLE TAXATION

1. The laws in force in either of the Contracting
Sta:es will continue to govern “he taxation of in-
come and capital in the resprctive Contracting
States except where express provisions to the con-
trary are made in this Convention.

2. In India double tazation will be avoided in
the following manner :

(a) Where a resident of India derives income
or owns capitil which, in accordance
with the provisions of this Convention,
may be taxed in Spain, India shall
allow :

(i) as a deduction from the tax on the
income of that resident. an amount,
equal to the income-tax paid in Spain,
whether directly or by deduction ; and

(ii) as a deduction from the tax on the capi-
tal of that resident, an amount equal to
the capital tax vaid in Spain.

Such deduction in either case shall not, however,
excced that part of the income-tax or capital tax,
as computed before the deduction is given, which
is atributable, as the case may be, (o the income or
the capital which may be taxed in Spain.
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b) Where a resident of India derives income

or awng capilal which in accordance with

dpe owrovasions of this Convention. shall

vz Lucable on'y in Spain,  India may

include his income or  capital in the tax

tase bul shall allow as a deduction from

e wwcome-tax or capital  tax, that part

Of ey ineone tax o or capital tax which

s wttributable.  as the case may be, to

the noome derived  from or the capitad
owned in Spain.

3, In Spuin, sudject to the provisions of its inter-
ral law, double taxation  will he aveidsd  in the
following mann.r :

(a) Where arorident of Spain derives income
oroowns erptad winele 1w azcordance
vith il prowisians of this Convention.
uny o Peootaxed  in Fodia, Spain shall
allosy s

{t) as o deduction {rom the tax on the in-
come ol thot rasident, an apount cg-
wal to the income tax paid in Fndia g

i) as o deduction lrom vt on the
capital ol that residznt, ap amount
equal to L2 capital tax paid n India,

(b} In the case of a dividend paid by a com-
pany which is 1 resident of India to a
company whkich is a resident of Span
and which holds at least 25 per cent of
the capital of the company paying the
dividend, the deduction shall take into
account  {in addition to the deduction
provided under sub-paragraph (a) the
income tax paid in Tndia by the company
in respect of the prolils out of which
such divident is paid provided that such
tax is taken into account in calculating
the base of the Spansh tax.

Such deduction in either case shall not, however,
exceed that pirt of the income tax or capital tax,
as computed hefore  (he deducion is given, which
is atributabla, as the case may be. to the income or
the vapital wh-ch may bz taxed in India,

{¢) Whers in acroxdance with any provision
of the  Conveation income  derived or
capital owaced by a resident of Spain 13
exempt from  tax in Spain,  Spain may
nevertheless  in caleulating  the amount
of tax on th: remaining income or rapi-
tol of such vesident  take inte account
the excmpted income or capital.

4. For the purposes of deduction referred to in
paragrapi 3. the term “income-tax paid in India”
shall bz desmed to include anv amoennt which have
been pavable as Indian tax under the laws of India
and in accordance  with this Convention for any
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year but for an exemption from, or reduction of,
tux grapted for that ycar under:

(1) Sectivns 104y, 10(15) (iv), {0A 10B
324, 32AB, 4OHH 80HHC uad 801 of
the Tncome-tax Act, 1961 (43 of 1961)
so far as they were in force on, and have
not bzen modified since, the date of the
signature  of this Convention, or have
been wodified only in minor respzcts so
as not to affeet their general character;
or .

(it) any othicr provision which may be enacted
Liercalter  granting a deduction in com-
puting the taxable income or an exemp-
ton or reduction from tox which the
comp:ta authorities of the Contvecting
States weree to be of a suhstantially simi-
Iar character if it has not bren moditicd
therealt e op bay heen modified only in
mmor resprets w0 as ot 1o affect its
gencral character.

5. The provisions of puragraph 4 shall apply for
the {rst 10 years for which this Convention 15 effec-
tve but the compelent  authoritics of  the Con-
tracting Stat:s inay consult each other 1o determine
whodyer this prriod shall be extendad.

Article 26
NON DISCRIMINATION

1. The nationals of a Contracting State shall
not be subjected in the other Contracting State to
any taxation or any requirement connected there-
with which is other or more burdensome than the
taxation and connected requirements to which
nationals of that other State in the same circum-
stances and under the same conditions are or may
bz subjected.

2. The taxation on a permanent establishment
which an enterprise of a Contracting State has in
the other Contracting State shall not be less favour-
obly Lovied in that other State than the taxation
levizd of enterprises of that other State carrying
¢ Froosaies gelivities in the same circumstances
or uider the same conditions,

3. Enterprises of a Contracting State, the capital
of which is wholly or partly owned or controlled,
direct'y or indirectly, by onz or more residents of
the other Contracting State, shall not be subjected
m  the first-mentioned Contracting  State to any
taxat.on or any requirement connccted therewith
which is other or mote burdensome than the taxa-
tlon and connected requirements to which other
stmilar enterprises of that first-mentioned State are
or may be subjected.

4. Except where the provisions of Article 10,
parageaph 7 of Atticle 12, or paraaraph 7 of Arti-
cle 13. apnlv, interest, rovaltics and other dishurse-
ments paid by an enterprise of a Contracting State
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to a resident of the other Contracting State shall,
for the purpose VI uvLEInig the taxable profits
Of sich CIILEpiiot, Do wo i e
coadinuus aw it they had been paid o & resident of
the fretmentioned State.  Similarly, aiy debts of
on caterpriss of o Contractiog State shall, for the
purposs of determining the taxable capital of such
- rprive, be deductible under the same conditions
i o thoy bad heen contractad to a rrsident of the
caiemeationzd State.

Article 27
MUTUAL AGREEMENT PROCEDURE

1 Where 1 resident of a Contracting State con-
sidors that e actions of ong or both of the Con-
tracting States result or will rcsult for him n taxa-
ton pot in accondance with this Cenveniion, he
wy, notwithstanding the ~emedies provided by the
v ibonal Taws of those States, present s coss o
the cumpetent authotity of  the Contractiny fiafe
of wyich he 1s a resident, of, if his case comes
uad-r  paragraph 1 of Article 26, to toat of the
Coptracting State of which he is a national.  The
case must be presented within three yeuss /& 11 .32
first notification of the action resulting ia tavation
not in accordace with the provisions of the Con-
vention.

2. The compatent authority shall endeavour, if

{(he of icetion appoars to it o be justified and if 1t
i pnt dieclf able to arrive at an appropriate solu-
(oa. ) resolve the case by mutual agrgement with
the campeeent authority of the other Contracting
Stat=, with a view to the avoidance of taxation not
in acrordamce with the Convention., Any agreement
Jvvoled shall  be implemented notwithstanding
pry e fimits in the national laws of the Con-
tracting Statcs.

3, The competent authorities of the Contracting
States shall endeavour to resolve by mutual agree-
ment any difficulties or doubts arising as to the
interpretation or application of the Convention.
They may also consult together for the elimination
of double taxation in cases not provided for in the
Convention. The competent authorities shall also,
by mutual agreement, develop appropriate actions,
methods and techniques to improve the exchange

of iuformation carried out under Article 28 of this
Convention.

4. The competent authorities of the Contracting
States may communicate with each other directly
for the purposz of reaching an agreemnt in the
sense of the preceding paragraphs. When it seems
advisable in or'=r ¢~ r2ach 1gremnt to hav an oral
exchange of opinions, such exchangs may take
place through a Commission consisting of tepre-
sentatives of  the competent authoritics of  the
Contracting States.

— =
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Article 28
Exchange of Information

i, whe compeient authorities of the Contracting
States shall exchange such information {including
copivs of documens when relevant) as is necesary
for cacrying out the proviions ol the Conveation or
of tiwe domastic laws of the Coitracting States con-
Cerniay axes covered by tha Conventivg, 1 s0 lar
as ihe taxation thercunder is not conirary to the
Convention, in particular for the prevenion of fraud
or tax evasion and of tax avoidance. The exchange
of mformation s not restricted by Article 1. Any
information reccived by a Contracting State shall
Le reated as secret in the samic manner as informa-
{ion obtaind under the domestic laws of that Stale,
Howeyer, 1F the information is originaily regarded
as secret in the transmitting State, it shall be dis-
closed only to persons or authoritics (including
eouren and administrative bodics) involved in the
assessieitt Gt collection  of, the enforcament or
proseeuiaag I respect of, or the uetermination of
appeals in redcton to the taxes which are v o sub-
1ed ;hof the Comeintion, Such persons or &:..orities
Sun il wag the ‘micomition only  for such purposes
but may disclos: the intormation in “ublic cout
proseeding or in prdicial decisions.
| - Mo Geease shall the provisions of paragraph-
i oo Colndusd wuods to impose on a Contracting
Stutc 1.z obligation : °

(#) t~ carry out admninistrative mneasures at
varianne with tbe laws or administrative
practi-c of that or of the other Cont-
racung State;

(b)Y to supply information which is not ob-
taimable under the laws or in the normal

course of the administration of that or
of the other Contracting State;

(¢) to supply information which would dis-
close any trade, business, industrial com-
mercial or professional secret or trade
process or information the disclosure of

which would be contraty to public
policy.

Article 29
DIPLOMATIC AND CONSULAR OFFICERS

Nothing in this Convention shall affect the fiscal
privileges of diplomatic agents or con:
sular officers under the gencral rules o
international law or under the provision:
of special agreements.

Article 20
+  ENTRY INTO FORCE

L This Conventien shall be ratified and the
instruments of ratification shall be exchanged at
as soon as possible.



2. This Conventlon shall enter into forcc upon
the exchange of the instruraents ot retificatior. wnd
its provisions shall have effect :

(a) in Spain :

in respect of taxes chargeable on lncuin:
on capital for any taxable year bi >n-
ning on or after the {irst day of Ja.-
uary of ihe calendar year following
that in whice the Conveation enters
into {orce.

(b) in Iindia :

(i) in respect of income arising in any Lix
able ;car beginning on or ufwer i
first aay of April of the caleadar year
next following thul m which the Con
vention enters into force.

(1) iu respect of capital which i held on
the last day of anv taxable year hegin-
aine g oo atey the Hise day of Apiil
of the calendar year next following
that in which the Copvention enters
into force.

Article J1{
TERMINATION

1. The Convention shall remain  in force in-
definitely, but either of the Cuntracting States may.
on or betore the thirtieth day of June in any cab.v-
dar year beginning after the expivation »f o peri-d
of five yeary from the date of its entry into force,
give to the other Contracting State through dip-
lomatic channels, written notice of termination. In
such event, the Convention shall cease (o have
effect :

(a) in Spain, in respect of taxes chargeable
for any taxable year beeinring on or
after the first day of January of the
calendar year ncxt following that in
which the -notice of termination  is
given;

(b) in India, in respect of income arising in
any taxable year beginning on or after
the first day of April of the calendar
year next following that in which the
notice of termination is given and in
respect of capital which is held on the
last day of any taxuble vear berinning
on or after the first day of April next
Tollowing the calendar year in which th~
notice of termination is given.

In witness whereof the undersigned, being duly
authorised thereto, have signed the present Con-
vention.

Done in duplicate at new Delhi this 8th day of
February, one thousand nine hundred and ninety
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th1ee in the Hindi, Spamsh and Enghsh langudges
all the texts being equally authentic. In case of di-
vergonier betwesit any of the texts, the Engiisn
Ll shedl be the operative one.

For the Government of the
Republic of India

(MANMOHAN SINGH)
Minister of Finance

For the Government of
the Kingdom of Spain

(JAVIER SOLANA MADARIAGA)
Minister of Foreion Affairs

PROTOTOL

At the moment of signing thic Convention bet-
v e Governriant of the Republic of India and
the Govc"nment ¢ the Kipgdom of Spain for the
Yoo s 20 1D sl Tiate sl e Prevention
cf fiseul Evasion with respect to taxes on Incoms
and on Capital, the undersigned fove ogreed wpon
the following provision; which shall be an integral
putt of the “Convention.

-

In respect of clanse (d)y of paragruph 1 of
\mde (General Definitions) it is understood that
the term “tax” shall not include any amount which
18 payable in reupect of any default or omission in
relation to the (axes to which this  Convention
applics ar whi~h represents a penalty imposed  re-
fating to those taxes.

2. Tn respect of clawse (2) of paragraph 2 of
Ariicie 5 (Permanent Futablishment) it is under-
stood that this clause refers to a warehouse where
spuce is rented to other persons.

3. In respect of clanses (b) and (c) of poragraph
1 of Article 7 (Business Drofits) it is understood
that in the case of any doubt as to whether the
goods or merchandise sold are of the similar kind
as those s0id throurh the permanent establishment
or whether the other business activities carried on
are of the similar kind as those effected through
the permanent establishment, the competent autho-
ritics may consult cach other with a view to re-
solving the case by mutual agreement.

4. In respect of paragraph 3 of Article 7 (Busi-
ness Profits) it is understood that in case of any
substantial changes in the provisions of the taxa-
tion Taws of a Contracting State relating to limita-
tien on the deduciibilitv of the expenses which are
manent establishment. the competent authorities of
the Contractine Stafes shall consult each other on
the necessity of modifying the provisions of this
paragraph.

5. In respect of Article 8 (Air Transpert) and
Article 9 (Shipping). it is understood that interest
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on funds connccted with thc, operaticn of duuaft
or ships in international traflic shall be regarded
as profits derived from the operation of sucli air-
cratt or ships, as the case may be, and the provi-
sions of Article {2 (Interest) shall not apply in
relativn to such interest,

6. Faragraph 2 of Article 11 (Dividends), shall
not be applicable, in the case of Spain, to the n-
cowie atiri> 1table, whether distributed or not,  to
the sharcholdcrs o the corporations and entitics
referred 1o in Article 12,2 of Law 441978 ol &
September 197¥, and Axiicle 19 of 1aw 61]197%
of 27 December 1978, as long as the sadd income
1s not subject to the Spanish Ceorporation Tax.
Such income nmay be tancd in Spain according to
Tes dateomal Do

7. The competent autiwrliles shall initiate the
appropriaie procedurcs to review the provision. of
Acticle 13 (Royaliies and fees for technical sor-
vices) after a period of dive years from tae date
of i entry mto foree. However, if under any Con-
venuon or Agreemeut betvween India and a third
State which is a Member of the OECD,  whith
enters Into force after 1-1-1920, India limiis  Iis
taxation at scurce on royallies or fees lor t2¢chni-
cal scrvices to a rate lower or a  scope more res-
tricted than the rate or scope provided for in this
Convention on the said items of  income
shall also apply under this Convention with effect
from the date on which the prescnt Convention
comes into force or the relevant Indian Conven-
tion or Agreement, whichever enters into force
later.

8. In respect of paragraph 2 of Articie 26 (Non-
discrimination), it is understood that the provision
of this paragraph shall not be construed as preven-
ting a Contracting State from charging the profits
of a permanent establishment which an enterprise
of the other Contracting State has in the first-
mentioned State i1 a rate of tax which is higher
than that imposed on the profits of a similar en-
terprise of the {irst-mentioned State, nor as being
in conflict with the provisions of paragraph 3 of
article 7 (Rusiness Prefits) of this Couvention. It
is also understoed that in no case the taxation of
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a permanent establishment whicl an enterprise of
a4 Contracting State has in the other Contracting
State shall bc. less favourably levied than the taxa-
tion levied on a permanent establishment of an
enterprise of a third State carrying on the same
activities under a double taxation Convention con-
cluded by the other Contracting State with that
third State.

9. Notwithstanding the provisions of paragraph
aoof Article 26 (Now-cdiscrimination) it is under-
stood that in the case of India. payments by way
of intcsest, royalues and fees for technical ser-
vices made by an enterprise of India to a resident
uI' Spain, shall not be allowed as a deduction for
] puu wise of dctumining the taxaue profits of
suchy i \pﬂ i@ Lndess tax bas L'—n naid or deane-
wel at source frowa such pavio Unrj 1 Bdian
"‘W and in secordunce with ‘rha. p cylions o hiy

snvention.

10. Cor the purposes ~F this Convention it 13
undersiood that o 2 ten Viasnasie oo i the
cuse of India shall wean the “previcus year™ s
defined in the Income-tax Act. 1961,

in witness whereof the undersigned, being duly
authorized therer, have siened being duly autho-
rised thercto, huve signed the present Protocal.

Done in duplicate at New Delhi this 8th day
of February, one thousand aine hundred and ninety
threc in the Hindi, Spanish and English languages,
all the texts being cqually authentic. In case of
divergence between any of the texts, the English
text shall be the operative one.

For the Government of the
Republic of India
T'or the Government of the
Kingdom of Spain
(MANMOHBHAN SINGH)
Minister of Finance
(JAVIEE. SOLANA MADARTAGA)
Minister of Forcign Affairs
[Notification Wo. H. Neo. 50%|2] 6-FID]
V. B. SRINIVASAN, Jt. Sccy. (FT&TR)
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