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MINISTRY OF FINANCE
(Department of Revenuc)
(Forcign Tax Division)
NOTIFICATION
New Delhi. the 8th March, 1999

INCOME-TAX

G.S.R. 196(E).— Whereas the Convention stated in the

Schedule below, between tLhe Government of the Republic of India and the
Government of the Republic of Namibia for the avoidance of double taxation
and Lhe prevention of [iscal evamsion with respect. to taxes on income and
capital gains haa entered into force on 22nd January, 1999 on the
notification -by both the Contracting States to each other of the completion

of the procedures as required by Article 29 of the said Convention;
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Now, therefore, in exercise of the powers conferred by section 90

of the Income-tax Act, 1961 (43 of 1961), the Central Government hereby

directs that all the provisions of the Convention stated in the Schedule

shall be given effect to in the Union of India.

SCHEDULE
CONVENTION
between
TITE GOVERNMENT OF THE REPUBLIC OF INDIA
and
THE GOVERNMLENT OF THE REPUBLIC O NAMIBIA
for the avoidance of double taxation
and the prevention of fiscal evasion
with respect o taxes on income and
capital gains
‘The Government of the Republic of India and the Government of the Republic of

Namibia desining to conclude a Convention for the avoidance of double taxation and
the prevention of fiscal evasion with respect (0 taxes on income and capital gains,

ITAVE AGREED as follows:

Article 1

Personal Scupe

This Convention shall apply to persons who are residents of one or both of the
Contracting States.
Article 2
Taxes Covered
1. The taxes (o which this Convention shall apply are:
() in Namibia;
(1) the income tax;

(n) the non-resident shaccholders’ tax; and
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2,

(iif)  the petroleum income tax;
(heremalier relerred to as “Namibian lax”);
(b) in India:
the income tax (including any sumicharge thereon)
(hereinafter referred to as “Indian fax”).

The Convention shall apply also to any identical or substantially similar taxes

which are imposed atier the date of signature of the Convention in addition to, or in
place of, the existing taxes referred (o in paragraph . The competent authoritics of the
Contracting States shall notify each other of any substantial changes which have been

made in their respeclive taxation laws, and it it scems desirable (o amend any Article of

this Convention without affecting the general principles thereol, the necessary
amendments may be made by mutual consent,

Article 3

Geperal DDennjuons

IFor the purposes of this Convention, unless the context otherwise requires:

(a) the term “Namibia™ means the Republic of Namibia and when used in a
geographical sense, includes the terrvitorial sea as well as the exclusive economic
zone and the continenlal shelf, over which Namibia exercises sovercign righits in
accordance with its internal law and subjcct (o infernational law, concerning the
exploration and éxploitation of the natural resources of the sca-bed and its
subsoil and the superjacent waters,

(b the term “India” means the territory of India and includes the territonal
sea and airspace above it, as well as any other maritime zone in which India has
sovereign rights, other rights and jurisdiction, according to the Indian faw and in

accordance with international law, including the UN Convention on the Law of

the Sea, 1982.

(©) the terms “a Contracting Statc” and “the other Contracting State™ wcan
Namibia or India, as the confext reqguires;

(d) the term “person” includes an individual, a company, a body of persons
and any other entity which is treatod as a taxable unit under the taxation Jaws in
force in the respeclive Contracting Statces;

(€) the term “company” means any body corporale or any cntity which is
treated as a body corporate for lax purposes;

) the terms “enterprise of a Contracting State” and “enterprise of the
other Coutracting State” mean respeclively an enterprise caimicd on by a
resident of a Contracting State and an enterprise carried on by a resident of the
other Contracting State;
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() the term “international traflic” mcans any transport by ship or aircraft
operated by an enlerprise which has its place of effeclive management in a
Contracting State, except when the ship or aircraft is aperated solely between
places in the other Contracting State;

(h) the term “national” means:
)] any individual possessing the citizenship ot a Contracting State,

(it) any Iegal person, partership and association deriving its status
as such from the law in force in a Contracting State;

(i) the term “competent anthority” means;

(i) in the case of Namibia, the Permanent Sceretary in the Ministry
ol Finance who is the Chiet Executive Officer and Administrator of
Namibian tax laws or his or her authorised representative;

(ii) in the case of India, the Central Government in the Minisiry ol
Finance (Department of Revenue) or its authorised representative;

)] the term “tax” means Indian tax or Namibian tax, as the context
requires, but shall not include any interest or any amount which is payable in
respect of any default or omission in relation 10 the laxes 1o which this
Convention applics or which represents a penalty imposed relating to those
laxes.

2. As regards the application of the Convention by a Contracting State, any term
not defined therein shall, unfess the context otherwise requires, have the meaning which
it has under (he law of that State concerning the taxes 10 which this Convention applics.

Article 4
IResident

1. For the purposes of this Convention, the term “resident of a Contracting State”
means any individual whao is ordinadly resident, or has his or her domicile in that State
and any company or other body of persons which has fts place of eflechive
management or incorporation in that Stale.

2. Where by reason of the provisions of paragraph 1 an individual is a resident of
both Contracting States, then his or her status shall be determined as tfollows:

(a) he or she shall be deemed to be a resident of the State in which he or
she has a4 permanent home available o him or her; if he or she has a permanent
home available to him or her in both States, he or she shall be deemed to e a
resident of ‘the State with which his or her personal and cconomic relations are
cloger (centre of vital intorests);
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. State in which he or she has a habitual abode;
(<) if e or she has a babitual abode in both States or in neither of them, he
or she shall be deemed to be a resident of the State of which he or she is a
nalional;
(d) il he or she is a national of both States o1 ol neither of them, the
competent authorities of the Comtracing Staes shall seule the question by
mutual agreement.
‘ - . - . -
3. Where by reason of the provisions of paragraph 1 a person other than an
individual is a resident of both Comtracting States, then it shall be deemed (0 be a
‘c resident of the State in which its place of elfective management is situated.  In case of
doubt the competent authorilics of the Contracting Status shall setle the question by
mutual agreement.
Article S
Permanent Establishment
1. For the purposes of this Convention, the term “permancnt establishment”
means a fixed place of business throngh which the business of an enterprise is wholly
or partly carried on.
* 2. The term “permanent establishment” includes especially:
(&) a place of management,
{
() abranch;
(¢) an ollice;
(d) a factory;
() a workshory,
fr“
H a miine, an oil or gas well, a quarry or any other place of extraction of
natural resources;,
(2) an installation or structure used Lor the explotatton of natural resources,
provided that the installation ot structure continues for a period ol not loss than
six months;
(h) 4 watchouse, in relation o a porson providing storage facilities for
others; and
-4

(b) il the State in which he or she has his or her centre of vital interests
cannot be determined, or it he or she has not a permanent home available 10
him or her in either State, he or she shall be deemed to be a resident of the

(1) in the case of Namibia, a guest farm or other operation of a similar

nature.
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4.

3.

'The term “permanent establishment” likewise encompasses:

(a) a building site, a construction, assembly or installation project or

supervisory aciiviiles in connecifon therewith, but only where such slic, project
or activity continues for a period of more than six months; or

(b) the furnishing of services, excluding those relerred to in Article 14, by
an cnlerprise of a Contracting State through employees or other personnel
engaged in the other Contracting State, ‘provided that such activities continue
for the same project or a connected project for a period or periods agpregaling
more than six months within any twelve month period.

Notwithstanding the preceding provisions of this Article, the lerm “permanent

establishment™ shall be deemed not to include:

5.

(2) the use of facilities solely for the purpose of storage or display or the
occasional delivery of goods or merchandise belonging to the enlerprise;

(L) the maintenance of a stock of goods or merchandise belonging o the
enterprise solely for the purpose ol storage, display or occasional delivery;

(©) the maintenance of a stock of goods or merchandise belonging to the
enlorprise solely for the purpose of processing by another enterprise;

(d) the maintcnance ol a fixed place of business solcly for the purpose of
purchasing goods or merchandise or ol collecting information, for the
enlerprise;

(e) ihe maintenance of a tixed place of business solely for the purpose of
carrying on, for the enterprise, any olher activily ol a preparatory or auxiliary
character;

(n the maintenance of a fixed place of business solely for any combination
of activitics mentioned in sub-paragraphs (a) to (¢), provided that the overall
aclivily ol the fixed place ol business resulting from this combination is ol a
preparatory or auxiliary characler.

Notwithstanding the provisions of paragraphs 1, 2 and 3, where a person -

other than an agent of an independent status to whom paragraph 6 applics - is acting in
a Contracting State on behalf’ of an enterprise of the other Contracling State, that
enterprise shall be deemed 1o have a permanent establishment in the first-mentioned
Contracting State in respect ol any aclivitics which that person undertakes for the
enterprise, if such person

(a) has and habitually exerciscs in that Stale an authority to conclude
contracts in the name of the enterprise, unless the activitics of such person are
limited (o those mentioned in paragraph 4 which, if exercised through a fixed
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place of business, would nor make this Tixed place of business a permanenl
establishment under the provisions of that paragraph; or

(b) has no such authority but nevertheless maintains habitually in the first-

mentioned Contracting Stale a stock of goods or merghandise from which he or

she regulmly delivers goods or merchandise on behall of the enterprise.

6. An cnlerprise of a Contracting State shall not be deemed 1o have a permanent
establishment in the other Contracting Stale merely bocause it carrics on business in
that other State thiough a broker, general commission agent or any other agenl of an
independent status, provided that such persons are acting in the ordmary course ol their
business. However, when the activitics of such an agent are devoted wholly or almost
wholly on behalt of that enterprise, he or she will not be considered an agent of an
independent status within the meaning of this paragraph.

7. The fact that a company which is a resident of a Contracting State controls or is
controlled by a company which is a resident of the other Contracting Siate, or which
carries on business in that other State (whether through a permanent establishient or

otherwise) shall not of itself constitiie either company a permanent establishment ol

the other,

Article 6

Income from Immovable Property

1. Income derived by a resident of’ a Conlracting State from immovable property
(including income from agriculture or forestry) situaled in the other Contracting State
may also be 1axed in that other State,

2, The term “immovable property” shall have the meaning which it has under the
law of the Confracting State in which the property in question is situated. ‘The term
shall in any case include property accessory to immovable property, livestock and
cquipment used in agrcullure and forestry, rights (o which the provisions of general
law respectling landed property apply, usulruct of immovable property and rights to
variable or fixed payments as consideration lor the working of, or the right 1o work,
mineral deposils, sources and other natural resources.  Ships, boats and aircralt shall
nol be regarded as immowvable property.

3. The provisions of paragraph 1 shall apply to income derived from the direct
use, letting, or use in any other form of immovable property.

4. The provisions of paragraphs 1 and 3 shall also apply to the income from
immovable property of an enterprise and to income [rom immovable property used for
the performance ol independent personal services.
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5. Where the ownership of shares or other tights in a company or legal person
entitles the owner to the enjoyment of inumovable property situated in a Contracting
State and held by that company or legal person, income derived by the owner from the
direct use, letting or use in any other form ol his or her 1ight of enjoyment may be
taxed in that State. The provisions of this paragraph shall apply notwithstanding the
provisions of Articles 7 or 15,

Article 7
Business Profity

1. The profits of an enterprise of a Contracling State shall be taxable only in that
State unless the enterprise carries on business in the other Contracting State through a
permanent establishment situated therein, I the enterprise carries on business as
aloresaid, the profils of the enterprise may be 1axed in the other State but only s0 much
of them as is attributable 1o that perinanent establishment.

2. Subject to the provisions of paragraph 3, where an enlerprise of a Contracting
State carries on business in the other Contracting State through a  permancnt
establishment siluated therein, there shall in each Contracting State be attributed to that
permanent ostablishment the profits which it might be. expected to make it it were a
distinct and separate enterprise engaged in the same or similar activities under the same
or similar conditions and dealing wholly independently with the enterprise of which it is
a permanent establishment.

3. In the determination of the profits of a permanent establishment, there shall be
allowed as deductions expenses which are incurred for the purposcs of the business of
the permanent establishiment, including executive and general administrative expenses
80 incurred, whether in the State in which the permanent establishment is situated or
elsewhere, in accordance with the provisions of and subject o the limitations ol the
laws of that State. However, no such deduction shall be allowed in respect of amounts,
it any, paid (otherwise than towards reimburscment of actual oxpenses) by the
permancnt establishment to the head office of the enterprise or any of its other oflices,
by way of royaltics, fees or other similar payments in return for the use of patents or
other rights, or by way of commission, for specilic services performed or for
management, or, except in the case of a banking enterprise, by way of intercst on
moneys lent 1o the permanent establishment.  Likewise, no account shall be taken, in
the determination of the profits of a permanent cstablishment, for amounts charged
(otherwise than towards reimbursement of actual expenses), by the permanent
establishment to the head offige of the enterprise or any of its other offices, by way of
royalties, fees or other similar payments in retum for the use of patents or other rights,
or by way of commission for specific services performed or for management, or,
except in the case of a banking enterprise by way ol interest on moneys lent to the head
office of the enterprise or any of its other offices.
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4. Insofar as it has been customary in a Coplraching State 10 determine the prolity
to be attributed 1o a permanent establishiment on the basis of an apportionment of the
(olal profits of the enterprise to its various parts, nothing in paragraph 2 shall preclude
that Contracting State from determining the profits 1o be taxed by such an
apportionment as may be customary.  ‘The method of appoctionment adopted shall,
however, be such that the result shall be in accordance with the principles contained in
this Article.

5. No profits shall be attributed (o a permaneni establishment by reason of the
mere purchase by that permanent establishment ot goods or merchandise tor the
enlerprise.

6. IFor the purposes of the preceding paragraphs, the profits 1o be attributed to the
permanent establishinent shall be determined by the same method year by year uniess

thore 18 good reason to the contrayy.

7. Where prolity include items of income which are deall with separatcly in othe
Articles of this Convention, then the provisions ol those Axticles shall not be alfecled
by the provisions of thig Article.

Artlicle 8

Shipplng and Alr Transport

1. Profits from the operation or charter ol ships or aircralt in international traftic
and the rental of containers and related equipment which is incidental to the operation
of ships or aippreraft in international traffic  shall be taxable only in the Contracling
State in which the place of effective management ot the enterprise is situated..

2. If the place of effective management of a shipping coterprise is aboard a ship or
boat, then it shall be decmed to be situated in the Contracting State in which the home
harbour of the ship or boat is situated, or, if there is no such home harbour, in the
Contracting State of which the operator of the ship or boat is a resident.

3 FFor the purposes of this Article, inlerest on lunds conneeted with the operation
ot ships or aircrall in international traffic shall be regarded as profits derived from the
operation of such ships or aircrall and the provisions of- Article 11 shall not apply in
relation 1o such nterest.

4. The provisions of paragraph 1 shall also apply to profits from the participation
in a pool, a joint business or an international operaling agency.

726GI/99- 2/
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Article 9

Associated Enlerprises

1. Where:

(a) an enterprise of a Contracting State participates direetly or indirectly in
the management, control or capital of an cnterprise ol the other Contracting
State; or

(b) the same porsons patticipate ditcetly or inditeetly in the ‘management,
control or capital of an enterprise of a Contiacting State and an enlerprise of
the other Contracting Stale,

and in either case condilions are made or imposcd benween the two enlerprises i their
commercial or Lnancial 1clations which ditler trom those winch would be made
between independent enterprises, then any prolits which would, but tor those
condiions, have accrucd 10 ane ol the cnterprises, but, by reason ot those conditions,
have not so accrucd, may be included in the profits of that enterprise and  taxed
accordingly.

2. Where a Contacting Stale includes in the profits ol an entaiprise ol thal Stale ~
and laxes accordingly - profits on which an enterprise of (he other Contracting State
has been charged to lax in that other State and the prolits so included ate profits which
would have accrued to the enterprise ol the first-mentioned State il the conditions
made between the two enterprises had been those which would have been made
between independent enterprises, then that other State shalt make an appropiaie
adjusiment to the amount of the tax charged therein on those profils. In determining
such adjusiment, due regard shall be had to the other provisions of this Convention and
the competent authoritics ol the Contacting States shadl il necessaty consult cach
other.

Article 10

Dividends

l. Dividends paid by a company which is a tesident of a Conlracting Stale 1o a
resident ot the other Contracting Slate may be taxed in thal other State,

2. Flowever, such dividends may also be laxed in the Contracting State of which
the company paying the dividends is a resident and according to the laws ot that State,
but il the recipient is the beneficial owner ol the dividends the tax so charged shall not
exceed 10 per cent ol the gross amount of the dividends.

T2 6G1/99 - 22
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This paragraph shall not affect the taxation ol the company in respect of the profits out
of which the dividends are paid.

3. The term “dividends” as uscd in this Article means income {rom shares of all
kinds or other rights, not being debt-claims, participating in profits, as well as income
from other comorate rights which is subjected to the same taxation (reatment as income
from sharcs by the laws of the State of which the company making the distribution is a
resident.

4. The piovisions of paragraphs 1 and 2 shall not apply il the henelicial owner of

the dividends, being a rosident of a Contracting State, carrics on business in the other
Contraciing State of which the company paying the dividends is a 1esident, through a
permancent cstablishment situated therein, or perlorms in that other State independent
personal services from a fixed basc situated thercin, and the holding, in respect of which
the dividends are. paid is eflectively connected with such permanent cstablishment or
fixed base. In such case, the provisions of Articles 7 or 15, as the case may be, shall
apply.

Article 11
Interest

1. [nterest ansing in a Contacting Stale and paid to a resident of the other
Contracling Stale may be taxed in that other Stale.

2. However, such infercst may also be taxed in the Contiacting, State in which it
arises and according 1o the Iaws of that State, but il the recipient is the benelicial owner
of the inferest the tax so charged shall not exceed 10 per cent of (he pross amammt ol
the interest.

3 [nferest arising in a Contracting State <hall be exempt lrom 1ax in that State
provided it is detived and beaeficially owned by,

() the Government, a political subdivision or a local anthonily of the othet
Contracting, Stale; or

(h) such agency or instrumentality ol the Governmenl ol the other
Conltacting State as may be agreed in wiiting befween the competent
authoritics of both Contracting States.

4. The term “interest” as used in this Article mcans income {irom debt-claims of

cevery kind, whether or not secured by morfgage and whether or not carrying a right to
participate in the deblor’s profits, and in particular, income from government sccuritics
and income {rom bonds or debentures, including premiums and prizes attaching to such
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gecutitics, bonds or debentures. Penalty charges for late payment shall not be regarded
as interest for the purposc of this Article.

5. The provisions of paragraphs 1 and 2 shall not apply i( the beneficial owner of
(he interest, being a resident of a Contracting State, canies on business in the other
Confracting State in which Ihe interest arises, through a permancnt establishment
situated thetein, or performs in that other State independent personal services from a
fixed base situatet! therein, and the debt-claim in respect of which the interest is paid i«
cfloctively connected with such permanent establishment or fixed base. In such casc
the provisions of Articles 7 or 15, as the case may be, shall apply.

6. Interest shall be decmed to arise in a Contracting Statc when the payer is that
State itself, a political subdivision, a local authority or a resident of that State. Where,
however, the person paying the inferest, whether he or she is a resident of a
Contracting State or not, has in a Contracting, State a permanent establishment or a
fixed base in connection with which the indebtedness on which the interest is paid was
incurred, and such interest is horne by such permanent establishment or fixed basc,
then such interest shall be deemed (o mise in the State in which the permanent
cstablishment or {ixed base is situated.

7. Where by reason of a special relationship between the payer and the benelicial
owner or between both of them and some other person, the amount of the interest,
having regard 1o the debt-claim for which it is paid, exceeds the amount which would
have been agreed upon by the payer and the beneficial owner in the absence of such
relationship, the provisions of this Article shall apply only to the last-mentioncd
amount. In such case, the excess part of the payments shall remain taxable according,
to the laws of each Contracting State, duc regard being had to the other provisions of
this Convention.

Article 12

Royaliies

1. Royaltics arising in a Contiacting State and paid (o a resident ol the other
Contracling State may be laxed in that other State,

2. However, such royaltics may also be taxed in the Contracting State in which
they arise and according 1o he laws of that State, but if the recipient is the bencficial
owner of the royalties the tax so charged shall not exceed 10 per cent of the gross
amount of the royaltics.

R The term “royaltics” as used in this Arlicle means payments of any kind
received as a consideration for the use of, or the nght (o use, any copvright of literary.
artistic or scientific work including cinematograph films and {filmg or tapes nsed for
radio o1 television broadeasting, any patent, trade mark, design or model, computer
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programme, plan, secret fonmula or process, or for the vse of or the right to usc
industrial, commercial or s¢ientific equipment involving a transfer of know-how or for
informatlon concerning industtial, commercial or scientific experlence.

4. The provisions of paragraphs 1 and 2 shall not apply il the benelicial owner of
the royaltics, being a resident of a Contracting Stale, carries on business in the other
Contracling State in which the royalties arisc, through a permanent establishment
situated therein, or performs in (hat other Slate independent personal services from a
fixed basc situatod therein, and the right or property in tespect of which the royallics
are paid is eflectively connected wilth such permanenl cstablishment or lixed base. In
such case the provisions of Arlicles 7 or 15, as the casc may be, shall apply.

5. Royalties shall be decmied to arise in a Contracting State when the payer is thal
State itself, a political subdivision, a local authotity or a 1esident of that Statc. Where,
however, the person paying the royaltics, whether he or she is a resident of a
Confracting State or nol, has in a Contracting State a permanent establishment or a
fixed base in connection with which the liability to pay the royaltics was incurred, and
such royalties are borne by such permanent establishment or fixcd. base, then such
royaltics shall be decmed to arise in the State in which the permancent cstablishment or
fixcd base is situatcd.

. Where by reason of a apccial relationship between tho payer and the beneficial
owner or between both of them and some other person, the amount of the royaltics,
having regard to the use, right or information for which they are paid, cxcceds the
amount which would have been agreed upon by the payer and the bencficial owner in
the absence of such relationship, the provisions of this Article shall apply only to the
last-mentioned amount. In such case, the excess part of the payments shall remain
taxable according to the laws of cach Contracting State, due regard being had 1o the
other provisions of thid Convenlion.

Article 13
Capital Gaing

1. Gaing derived by a resident of a Contracling State from the alienatiop of

immovable property referred (o in Article 6 and situated in the other Contracting Slate,

or from the alienation of sharcs in a company the assels of which consist principally off

such property, may also be taxed in that other State.

2. Gains from the alicnation of movable property forming part of the busincss
property of a permanent establishment which an enterprise of a Contracting Statc has
in the other Contracting State or of movable property pertaining 1o a fixed basc
available to a resident of a Contracting State in the other Conteacting State {or the
purpose of performing independent personal services, including such gaing from the
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alienation of such a permanent establishment (alonc or with the whole enterprise) or of
such {ixed basc, may alsa be taxed in that ather State.

3. Gains from the. alienation of ships or aircralt operated in infernational traffic or
movable property pertaining to the operation of such ships or aircrall, shall be taxable
only in the Contracling State in which the place of elfective management of the
enterprise is situated,

4. Gains from the alienation of shares or similar righls being shares in a company,
the assets of which consist principally of immovable property situated in a Contracling
State, may also be taxed in that Stato. Gains Irom the alienation of an intercst in a
partnership, trust or eslate, the property of which consists principally of immovable
property situated in a Contracting State, may also be taxed in that State.

5. Gains derived by a resident of a Contracting State from the sale, exchange or
other disposition, directly or indirectly, of shares other than those mentioned in
paragraph 4, or similar rights in a company which is a resident of the other Contracting

State may also be taxed in that other State.

6. Gains from the alienation of any property other than that tefcrred to herein
above, shalt be taxable only in the Contracting State of which the alicnator is a resident.

Article 14

Fees Yor Technical Services

1. Fees for technical services arising in a Contracting State which are detived by a
resident of the other Contracting Stale may be taxed in that other State.

2, [owever, such fees for technical services may also be taxed in the Contracting
State in which they arise, and according to the laws of that State; but if the iecipient is
the beneficial owner of the fees for the technical scivices, (he tax so charged shall not
exceed 10 per cent of the gross amount of such fees.

3 The term “fees for technical services” as used in this Article means payments of
any kind to any person, other than to an employee of the person making he payments,
in consideration for any scrvices of a technical, managerial or consultancy naturc.

4, The provisions of paragraphs 1 and 2 shall not apply if the beneficial owner of
the fees for technical services, being a resident of a Contracting State carrics on
business in the other Contracting State in which the fecs for technical services arse
through a permancnt establishment situated therein, or performs in that other Statc
independent personal services, and the fees for the (echnical services are cflectively
connccled with such permanent establishment or such services.  In such case, the .

provisions of Articles 7 or 15, as the case may be, shall apply.
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5. Fees for technical services shall be deemed to arise in a Contracting State when
the payer is that State hisclf, a politcal subdivision, a local authority or a stanunory body
thereol, or a resident of that State,  Where, however, the person paying the fees for
technical services, whether he is a resident of a Contracting State or not, has in a
Contracting State a permnanent establishment in connection with which the obligation to
pay the fces for technical services was incurred, and such fees for technical scivices are
borne by that permanent establishment, then such fces for technical services shall be
doemed to arise in the Contracting Stalc“in which the permanent cstablishment is
situated.

6. Where, by reason of a special relationship between (the payer and the recipiemt
or between both of them and some other person, the amount of the fees paid for
technical services, exceeds for whatever reason, the amount which would have been
agreed upon by the payer and the beneficial owner in the absence of such relationship,
the provisions of this Article shall apply only to the last-mentioned amount. In such
case, the excess part of the payments shall remain taxable according 1o the law ol each
Contracting State due regard being had to the other provisions of this Convention.

Arli

Independent Personal Services

1. Income derived by an individual who is a resident of a Contracting Stale in
respect of professional services or other activitics of an independent character shall be
taxable only in that Siate.  Such incomc may also be taxed in the other Contracting
State il

(a) the individual has a fixed base reguarly available to hima or her in that
sther State for the purpose of performing his or her activitics, but only so much
thereof as is anributable to that fixed base, or

(M the individual is present in that other State for a period or periods
exceeding in the aggregate 183 days within any period of twelve months, but
only so much thereof as is attributable to scrvices performed in that Stale,

2. The term “professional services” includes especially independent scientific,
literary, artistic, educational or teaching activities as well as the independent activitics of
medical practitioncrs, lawyers, engineers, architects, dentists and accountants,
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Article 16
Dependent Personal Services

1. Subject to the provisions of Articles 17, 19, 20 and 21, salaties, wages and
other similar remuneration derived by a resident of a Contracting Stale in respect of an
employment shall be taxable only in that State unless the employment is exercised in
the other Contracting State. 'If the employment is 8o exercised, such remuneralion as is
derived thercfrom may be taxed in that other State.

2. Notwithstanding the provisions ol paragraph 1, remuncration derived by a
resident of a Contracting State in respect of an employment exercised in the ofher
Conlracting State shall be taxable only in the first-mentioned State il:

(a) the recipient is present in the other State for a period or periods nol
exceeding in the aggregate 183 days within any period of twelve-months; and

(b the remuneration is paid by, or on behall of, an employer who is not a
resident of the other State; and

©) the remuneration is not borme by a permanent establishment or a fixed
base which the employer has in the other State.

3. Notwithsianding the preceding provisions of this Article, remuncration derivod
by a resident of a Contracting State in respect of an employment exercised aboard a

ship or aircrall operated in international traflic may be taxed in the Contracting Stale in
which the place of effective management of the enterprise is situated.

Article 17
irectors’ Fees
Directors’ fees and other similar payments derived by a resident of a Contracting State

in his or her capacity as a member of the board of dircctors of a company which is a
resident of the other Contracting State may be taxed in that other Statc.

Article 18
Artstes and Sports Persons

1. Notwithstanding the provisions of Articles 15 and 16, income derived by a
resident of a Contracling Stale as an artiste, such as a theatre, motion picture, radio or
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television artiste, or a musician, or as a sportsperson, from his or her personal activities
as such excrcised in the other Contracting State, may be taxed in that other State.

2. Where income in respect of personal activities exercised by an artiste or a
sportsperson in his or her capacity as such accrues not to the artiste or sportsperson but
to another person, thal income may, notwithstanding the provisions of Articles 7, 15
and 16, be taxed in (he Contracting Slale in which the activities of the artiste or
sportsperson arc cxercised.

3. Notwithstanding the provisions of paragraphs 1 and 2 income derived by an
artiste or sportsperson {rom his or her personal activities as such shall be exempt from
tax in the Contracting State in which these aclivilies are exerciscd if the aclivitics arc
exercised within the framework of a visit which is substantially supported by the other
Contracling State, a political subdivision, a Jocal authority or a public instilution

thereof.
Articie 19
P’ensions and Annultics
1. Subject to the provisions of paragraph 2 of Article 20, pensions and other

similar remuncration for past employment or any annuily arising in a Contracting State
and paid to a resident of the other Contracling State, shall be taxable only in tho first
mentioned Siate,

2. The term “annuity” means a stated sum payable periodically at stated time:
during lile or during a specified or ascertainable period of time under an obligation
make the payments in return for adequate and full consideration in money or money’:

worth.
Article 20
Government Service
1. (a) Remuneration, other than a pension, paid by a Contracting State or a

political subdivigion or a Jocal authority thereof 1o an individual in respect of
services rondored 1o that State or subdivision or authorily shall be taxable only
in that State.

()] However, such remuneration shall be taxable only in the other
Contracting State if the services aro rendercd in that other State and the

individual is a resident of that Stale who:

£)] is a national of that State; or
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(1)  did not become a resident of that Stawe solely for the purpose of
rendering, the services.

2. Any pension paid by, or out of funds created by, a Contracting State or a
political subdivision or a local authority thereof to an individual in respect of services
rendered Lo that State or subdivision or authority shall he taxable only in that Statc.

3. The provisions of Articles 16, 17_.and 19 shall apply to romuneration and

pensions in respect of services rendered in connection with a business carried on by a
Contracting State or a political subdivision or a Jocal authority thercol.

Article 21

Proflessors, Teachers and Students

1. Remuneration received for education or scientific research by an individual who
is or was immediately before visiting a Contracling Stale a resident of the other
Contracling State and who is present in the first-mentioned State for the purpose of
scientific research or for teaching at an educational institution shall be excrapt from tax
in the first-mentioned State. 'This cxemption shall be granied for a period that shall not
exceed two years [rom the date on which the teacher or rescarcher first entered the
first-mentioned State for the purposes of engaging in scicnlilic tescarch or for teaching,
This Article shall not apply to income from rescarch if’ such rescarch is undertaken not
in the public infercst but primarily for the privaie benefit of a specilic person or
persons,

2. (1) Paymenis whicn a student or a business apprentice who is or was
immediately before visiting a Coniracting State a resident of the other
Contracting State and who is present in the first-mentioned Stato solely for the
purpose of his education or laining receives for the purpose of his
maintenance, education or training shall not be-taxed in that State, provided that
such payments arise from sources oulside that Siate.

(b) Payments which a student or busincss apprenlice  receives  as
remuneration from employment in the first-mentioned Stale shall bo oxempled
lrom (ax iu the first-mentioned State. This benelit shall extend only for such
period of time as may be reasonable or customarily required to complete the
:ducation or training undertaken, but in no event shall any individual have the
senefit of this provision for more than three consecutive years {rom the date of
his or her first arrival in the first-mentioned Contracting State.
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Article 22

ther In 1e

Items of income not dealt with in the foregoing Articles of this Convention and derived
from sources within a Contracting State shall be taxable only in that State,

Artcle 23

Elimination of Double Taxation

1. In Namibia, doublc taxation shall be eliminated as follows:

Where a resident of Namibia derives income or capital gains [rom India the
amount of tax on that income or gains payable, whether dircetly or by deduction, in
India in accordance with the provisions of this Convention, may be crediled against the
Namibian tax imposed on that resident.  The amount of credit, however, shall not
exceed the amount of the Namibian tax on that income or gains compuled in
accordance with the taxation Iaws and regulations of Namibia.

2. In India, double taxation shall be eliminated as [ollows:

Where a resident of India derives income or capital gains {rom Namibia, which,
in accordance with the provisions of this Convenlion may be laxed in Namibia, then
India shatl allow as a deduction from the tax on the income of (hat resident an amount

cqual fo the tax on income or capital gains paid in Namibia, whether direcily or by
deduction.

Article 24

Limitation of Benefits

1. If in accordance wilh the provisions ol this
Convention, the right of India to tax income is limited and according to the Namibian
tax laws the income is regarded as income [rom forcign sources and (herclore
exempted from Namibian tax, India may tax such income as if this Convention did not
exist.

2. If, in accordance with the provisions of this Convention, the right of Namibia (o
tax income Irom Namibian sources or deemed to be from Namibian sources i limited
and if such income is in accordance with the Indian tax laws not taxed m India,
Namibia may tax such income as if this C'onvention did nol exist.
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Article 25
DNon-discrimination

1. Nationals of a Contracting State shall not be subjected in the other Contracting
State to any laxation or any requirement connected therewith, which is  more
burdensome than the taxation and connccted requitements to which nationals of that
other State in the same circumstances are or may be subjected. This provision shall,
notwithstanding the provisions of Article 1, also apply to persons who are not residents
of one or both of the Contracting States.

2. The taxation on a permancnt establishment which an enterprise of a Contracting,
Stato has in the other Contracting State shall not be less favourably levied in that other
State than the taxation levied on enterprises of that other State carrying on the same
activities. This provision shall not be construed as preventing a Conltracting State from
charging the profits of a permanent establishment which a company of the other
Contracting State has in the ficst-mentioned State at a ralc of tax which is higher than
that imposed on the profits of a similar company of the fisst-mentioned Contracling
Slaite, nor as being in conflict with the provisions of paragraph 3 of Article 7 of this
Convention.

3. Lixcept where the provisions of paragraph 1 of Aiticle 9, paragraph 7 of Aslticle
11, paragraph 6 ol Article 12, or paragraph 6 of Article 14 apply, inferest, royallics,
fees for technicgl scrvices and other disbursements paid by an coleiprise of a
Conlracting State to a resident ol the other Contracling State shall, for the purpose of
determining the taxable profita of such enterprise, be deductible under the same
conditions as il they had been paid to a resident of the lirst-mentioned State,

4, Enterprises of a Contracting State, the capital of which is wholly or parly
owned or controfled, directly or indircetly, by one or more residents of the other
Contracting Stale, shall not be subjected in the first-mentioned State (o any taxation or
any requitement connected therewith which is more burdensome than the (axation and
connected requirements to which other similar enterprises ol the first-mentioned State
are or may be subjecled.

5. Nothing in (his Articlc shall be construed as obliging a Contracting State o
grant (o residents of the other Contracting State any personal allowances, relicfs and
reductions for taxalion purposcs on account of civil status or family responsibilities
which it grants to ils own residents.
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Article 26

Mutual Agreement Procedure

1. Where a person conslders that the actions of one or both of the Contracting
States result or will resull for him or her in taxation not in accordance with the
provisions of this Convention, he or she may, irrespective of the remedics provided by
the domestic laws of those Stafes, present his or her casc (o the compcelent authority of
the Contracting State of which e or she is n vesident or, (U his or her case comes under
paragraph 1 of Article 25, to that of the Conlracting Stale of which he or she is a
national. The case must be presented within three ycars from the first notification of
the action resulting in taxation not in accordance with the provisions of the Convention.

2. The competent authority shali endeavour, if the objection appears 1o it to be
justified and if it is not itself able to arrive al a salisfactory solution, fo resolve the case
by routual agreement with the competent authordty of the other Conltracting, State, with
a view to the avoidance of taxation which is not in accordance with the Convention.
Any agreemenl reached shall be implemented notwithstanding any time limits in the
domestic laws of the Conlracting Stales.

3. The competent authorities of the Contracting States shall endeavour to resolve
i P . .y . .

by mutual agreement “any difliculties or doubls atising as to the inferpretation or

application of the Convention. They may also consult together for the climination of

double taxation in casos not provided for in the Convention.

4. Tho competent authoritics of the Contracting Stales may communicate with
each other directly for the purpose of reaching an aprcement in the sense of the
preceding paragraphs.

Article 27

Exchange of Information

1. The competent authoritics of the Contracting States shall exchange such
information, including documents, as arc necessary for carrying out the provisions of
this Convention or of the domestic laws ol the Contracting States concerning {axes
covered by the Convention, insofar as the taxation thereunder is not contrary to the
Convention, in particular for the provention of fraud or ovasion of such laxcs. The
exchange of information is not restricled by Article 1. Any information received by a
Contracting State shall be trented as sceret in the samme manner as information obtained
under the domestic laws of that State and shall be disclosed only to persons or
authorilies (including courts and administrative bodies) involved in the assessment or
collection of, the enforcement or prosccution in respect of, or the detetmination of
appeals in relation to, the taxes covered by the Convention. Such persons or authorities
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shall use the information only for such purposes. They may disclose the information in
public court proceedings or in judicial decisions,

2. In no case shall the provisions of paragraph 1 be construed so ag (0 itnpose on a
Contracling State the obligation:

(a) 1o catry out administrative measures at variance with the laws and
administrative practice of that or of the other Contracting State;

(W to supply information which is not obtainable under the laws or in the
normal course of the administration of that or of the other Contracling State;

(c) to supply information which would disclose any trade, business,

industrial, commercial or professional secret or trade process, or information,
the disclosure of which would be contrary to public policy.

Article 28

Diplomatic Agents and Consular Officers

Nothing in this Convention shall affect any fiscal pfivileges accorded to members of
diplomatic or permanent missions or consular posts undpl the general rules of
international law or under the provisions of special agrecrients,

Article 29

Entry into Forge

Each ol the Contiacting States shall notify to the other through diplomatic channels the
completion of the procedures required by its law for the bringing into lorce of this
Convention. This Convention shall enfer into force on the date of the later of these
notifications and shall thercupon have effect:

(1) in Namibia;
(i) in respect of faxes withheld at source, for amounts paid or
credited on or afler the lirst day of March in the calendar year next
following that in which the Convention enters into foree; and
(i) in respect of other taxes, tor any year ol asscssment bepinning
on or afler the first day of March in the calendar year next following

that in which the Convention enters into force:

() in India:
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(i) in respect of faxes withheld af source, for amounts paid or
credited on or after the st day of Apiil in the calendar year next
following that in which the Convention enfers into force; and

(ii) in respect of other taxes, for any fiscal year beginning on or

after the first day of April in tho calendar year next tollowing that in
which the Convenlion enters info foree,

Article 30

Termination

1. This Convention shall remain in forco until terminated by onc of the
Contracling States. Either Contracting Stale may lerminate the Convention, through
diplomaltic channels, by giving notice of termination at lcast six months before the end
of any calendar year beginning after the expiry of five years from the date of entry into
force of the Convention. In such event, the Convention shall cease to have cflect;

(a)

(b)

in Namibia:

() in respect of taxes withheld at source, for amounts paid or
credited on or after the first day of March in the calendar year nexl
following that in which the notice is given; and

(i) in respect of other taxes, for any year of asscssment beginning,
on or afler the first day of March in the calendar year next following,
that in which the notice is given;

in India;

(1) in respect of taxes withlicld at source, lor amounis paid or
credited on or after the first ‘day of April in the calendar year next
following that in which the notice is given; and

(i) in respoct of other taxos, for any (iscal year beginning on or
afler the first day of April in the calendar year next {ollowing that in
which the notice is given.
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IN WITNESS WHERIZOF the undersigned, duly authorised thercto, have signed this Convention.

DONE in duplicate at New Delhi, this 15th dav of February. 1997, in the English and Hindi languages, both the
texts being equally authientic. In case of any divergence in interpretation, the English text shall prevail.

FOR THE GOVERNMENT OF FOR THE GOVERNMENT OF THE
THE REPUBLIC OF INDIA REPUBLIC OF NAMIBIA
Sd/- Sd/-
INDER KUMAR GUIRAL HELMUT ANGULA
MINISTER OF EXTERNAL MINISTER OF AGRICULTURE,
AFFAIRS WATER & RURAL DEVELOPMENT
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